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OPINION

The appellant, John Philip Noland, was found guilty by a Cocke County jury of the second
degree murder of Mark Goins and was sentenced to twenty-three years in the Department of
Correction.! In this apped as of right, the appellant raises the following issues:

I. Thetrial court erred by denying the appellant’ s motion to suppress his statement

lThe appellant was originally charged by indictment with premeditated first degree murder.



made to law enforcement officials;

[l. The Statefailed to timely provide defense counsel with all excul patory evidence
pursuant to Brady v. Maryland;

[11. The evidence is insufficient to support aconviction for second degree murder;

IV. The trial court erred by refusing to instruct the jury as to the defenses of
necessity and self-defense.

V. Thetria court erred by refusing to instruct the jury as to the lesser included
offense of criminally negligent homicide; and

VI. The trial court improperly applied enhancement factors and failed to apply
mitigating factors resulting in an excessive sentence.

After areview of therecord and the applicable law, we affirm thejudgment of thetrial court,
but, for reasons discussed herein, the appellant’'s sentence is modified to reflect aterm of eighteen
yearsin the Department of Correction. Thiscaseisremanded tothetrial court for entry of judgment
consistent with this opinion.

Background

At approximately 5:00 p.m., on March 15, 1997, Sue Suggs, an employee & Overholt's
Hardware in Newport, observed Mark Goins climbing the stairs to an abandoned apartment across
the street from the hardware store. She had observed Goins go to the apartment on previous
occasions.? On this occasion, Goins was accompanied by a “person with long hair.” Ms. Suggs
remarked to Fred Lee and Hubert Willis“ TheregoesMark with agirl.” Fred Leereplied, “that’sno
girl, that’saman.”

Upon arriving home & 10:00 p.m. that evening, Lisa Reed, Mark Goins' sister and legal
guardian, became worried when she discovered that her brother was not at home. They began
looking for Mark, and, when they coud not locate him, notified law enforcement officers. Mark
Goinswastwenty-seven years old and was mentally impaired. Ms. Reed testified that, although he
could not maintain regular employment, he did perform odd jobs and ran errands for severa
businessesin Newport. Hislast chore included emptying the trash at Long John Silver’ s restaurant

Early in the investigation, Agent Davenport learned that Mark Goins previously visited the vacant apartment
with “at least one other man” and had engaged in sexual activity.
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and he would return home around 6:30 p.m.

On Sunday, March 16, Newport Police Sergeant Ronnie Dyke discovered the body of Mark
Goins at the abandoned apartment across the street from Overholt’s Hardware. TBI Agent Kelly
Smith, amember of the Violent CrimeResponse Team, was called to the crime sceneto assist inthe
investigation. Agent Smithdescribed, “upon entering through the door . . . behind thedoor . . . there
was located the body of the deceased victim.” “ . .. [T]here was some broken glass and a broken
picture frame located on the floor.” There was blood on the wall located near the front door. The
victimwason his side turned face down and he had some cloth between his hands. In the bedroom,
they discovered a bed; blood was located on the bed and on the wallsin a number of places.

Dr. Cleland Blake performed the autopsy on the victim. He discovered three stab wounds
to the left side of the neck. The largest of the wounds

went very slightly upward but generally straight intothe neck, severed theleft caratid

atery, the main artery going up the neck and went across the lower end of the voice

box at the top of the trechea or the breathing tube. . . .In other words massive

hemorrhage into thelungs. That’ sthelethal wound that caused him to bleed out and

drown in his own blood.

The other two wounds were not fatal. Dr. Blake opined that the victim would have survived three
to seven minutesfrom infliction of thefatal wound until hedied. Thevictim’'sbody also evidenced
some abrasions and contusions which would have occurred prior to death andwere consistent with
beating with afist. Dr. Blake testified as to the presence of sexual activity a the time of death:
... Some sexual activity had been going onwith [thevictim’spenis.] | can’'ttell you
whether it’s hand, mouth or whatever but there was mucus draining from the end of
the penis and it was swollen and the end of the penis was wrinkled so it had been
strutted. 1t had been fully distended and then had relaxed and the skin waswrinkled
over the end of the penis. So some sexual activity had been, he had been involved
in some sexual activity.

Dr. Blake was unable to determine atime of death.

TBI Agent David Davenport assisted local authorities in the investigation of Mark Goins
homicide. Through his investigation, the appellant was developed as a possible suspect. When
Agent Davenport first talked with the appellant, “ he told me that he was at theBrown House all day,
all evening on Saturday. He wasnot in Newport, that he lived with June Montgomery and that his
truck was torn up and he couldn’t come to Newport.” Agent Davenport learned later that the
appellant had been in Newport on the day of themurder and re-interviewed the appell ant five days
later, on March 22. Onthisdate, Agent Davenport informed the appellant that Maelon Woods and
other witnesses had provided information that the appel lant had beenin Newport on March 15.° The

*Newport Police Officers Steve Hudson and Mike Hazelwood were on patrol on March 15,
1997. On thisdate, both officers observed the appellant inNewport alittle after 5:00 p.m. Hewas
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appellant conceded that
he was in Newport last Saturday; it was early, hewent to Freddie' s Bar looking for
Maelon Woods; hedrank abeer. . . and that he remembered running into Mark Goins
at Freddie’ sand bumping into him; that he had never talkedto him. . . My truck tore
up and | parked it infront of thecourthouse. | lied to you thelast time| talked to you
becausel thought | wasviolating my probation for getting convicted for DWI the day
beforein Court in Cocke County.

The appellant maintained that he did not know anything about the murder of Mark Goins.  Agent
Davenport then began presenting the appellant with hypothetical scenarios, i.e., what if the
appellant’s hair, blood or fingerprints were found at the crime scene. At this point, the appellant
hung his head and said “yes, he’ d been in there and tha he had stabbed the Goins boy.”

Theappellant then provided thefoll owing statement, whichwasreduced to writing by Agent
Davenport:
L ast Saturday, March the 15", 1997, | cameto Newport driving my truck. | got here
kind of early. My truck broke down and| had to leaveit in front of the Courthouse.
| walked downtown to Freddie’ sBa looking for Mad on Woods. | drank some beer
at Freddie' sBar. ... When| got readyto leavel ran into Mark Goins and we spoke.
| had seen him around town before but didn’t really know him. | looked for Maelon
somemore. | runinto Markagain. | sad, hey, man, can you hdp me push my truck
off. He mumbled something and we started walking toward the Courthouse. Mark
said he had to go up to the gpartment. He was carrying something in his hands,
looked like asack or something. | followed him upstairsto an apartment. We went
into aroom and | sat down on amattressin there. It was still daylight. | thought the
boy was going to change clothes or something. | guess| laid down and passed out.
When | came to the boy had my britches down and unzipped. He was sucking my
dick. | had a Case Sodbuster knife inmy right front pocket. ... | just lost it when
| woke up and found Mark sucking my dick. | took the knife out and started stabbing
him. | don’t know how many times| stabbed him. The boy was naked when | woke
up and he was on top of me sucking my dick. When | stabbed him he jerked. He
tried to hold on to me and | stabbed him again. | got my britches on and got thehell
out of there. | went back downtown, found Maelon and he came up and hd ped me
start my truck. We had to pushit off. | went back to the Brown House. | gave the
knifel used to “Whopper” that liveson Fines Creek in North Carolina. Thiswasthe
other night. The clothes | had on | threw in the French Broad River sometime
Sunday at J.P.’s Campground. | threw the work boots I had on in the dumpster
across from Miss Murr’s gore. | didn’t mean to kill thisboy. | just don't like gay
people. | didn’t find out he was dead until Sunday morning. | didn’t mean to kill

observed with Maglon Woods in the alley between Woodlawn Avenue and McMahan Street.
Thomas Webster also observed the appellant in Newport on the date of the murder; he observed the
appellant walking toward the courthouse yard with the victim.
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him. | just wanted him to get the hell away fromme. . . .

“Whopper” was determined to be Thomas Rathbone.* Hewas|ocated and theknifewashanded over
to law enforcement officers and sent to the Crime Laboratory.

Special Agent Forensic Scientist Emily Samera Zavaro examined the knife for the presence
of blood. Although human blood was present, there was an insufficient amount of the substance
from which to obtain a DNA profile type.

Based upon this proof, the jury found the appellant guilty of second degree murder.®

I. Motion to Suppress

A hearing onthe appellant’s motion to suppress datementsmadeto law enforcement officers
was heard by thetrial court on December 7, 1998. TBI Special Agent David Davenport testified that
he interviewed the appellant on March 17, 1998. At this time, the appellant was not under arrest,
had not been charged with any offense, and had arrived at the station voluntarily. During thisfirg
interview, the appellant denied having been in Newport on the date of the murder. The appellant
then left the station. Agent Davenport again talked with the appellant on March 22. The appellant
wasinthe Cocke County jail at thistime on an unrelated charge. On thisoccasion, Agent Davenport
advised the appellant of his constitutional rights and the appellant signed a waiver of rights form.

During thisstatement, the appellant admitted tobeing in Newport on the date of themurder and to
seeing the victim on that date. He explained that he had lied about being in Newport previously
becausehe was concerned that his probation might beviolated. Twenty minutes|ater, the appellant
provided athird statement, confessing to the murder of Mark Goins. Agent Davenport testified that
at notimeon March 22" did the appellant invoke hisright to an attorney. The appellant never asked
for an attorney, he never indicated that he could not read or write, or that he could not read the
written statement. Agent Davenport wert over the statement “verbatim with the appellant, each
word, and gave him the opportunity to read it asweread it. Hesaid he understood it. He signed it
on each page, initialed all corrections.”

The appellant testified that, on March 21, 1997, he was in the Cocke County jail finishing
aforty-eight hour sentence on aDUI conviction. While serving this sentence, Agent Davenport and
two other officers removed the appellant from the jail and took him to aroomin the police station.
Agent Davenport began questioning the appellant about being in Newport and killing Mark Goins.
He stated that Agent Davenport threatened him with the electric chair. The appellant denied that

4Thom as Rathbone committed suicide prior to the commencement of the appellant’strial.
5After the State rested, the defense moved for ajudgment of acquittal asto premeditated murder. After lengthy

argument by counsel and careful considerationby the trial court, the court granted the motion for judgment of acquittal
as to the charge of premeditated mur der.
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Agent Davenport ever advised him of hisrights, induding hisrightsto cease questioning and have
alawyer present. The appellant stated that hetold the officersthat “if | need one [an attorney] | want
onebut | can't afford one.” After they questioned him, he asserts that they showed him apaper and
told him to sign it. He stated that Agent Davenport instructed the appellant that this was his
statement and that if he signed it he could go home after forty-eight hours. The appellant testified
that, although hedid signandinitial it, he could not read the statement. The appellant explained that
the contents of the statement transcribed by Agent Davenport were misleading and not an accurate
reflection of the interview session. In maintaining that he could not read and write, the appellant
explained that he was carrying a book “to ook at the picturesin it.”

Theappellant’ sgirlfriend, JuneMontgomery, testified that the appel lant could not read. She
explained that the book that the appellant carried with him was “more like a security blanket.” She
stated that the book contained pictures of Native Americans a subject of interest to the appellant.
Likewise, theappellant’ ssister, Christine O’ Dell, confirmed that the appellant cannot read and write.
She stated that the appellant was unable to attend public school and was sent to a special school.

Based upon thisevidence, thetrial court madethefollowing findingsof fact and conclusions
of law:

... Mr. Noland does have some difficul tiesin communicating. It isobviousthat he

isnot an extremely well educated gentleman and certainly that is no reflection upon

him.

But the Court hasto look first of all at the totality of the circumstances under which
these statements were given. . ..

Based upon the credibility of thewitnessesin this case and comparing the testimony
obviously there is divergence in testimony. But the Court finds that Officer
Davenport at the time the statements were given did advise the defendant of his
Constitutional rights and took these statements from him. In order to accept the
defendant’s version of the statement . . . | would have to find the statement was
entirely made up by Officer Davenport. And| find that at thisjuncture at least to be
incredible that Officer Davenport simply made all this up.

And sothe Court findsthat thedefendant voluntarily waived hisright to counsel after
being fully advised of hisrights and that he voluntarily made this statement and that
he voluntarily signed that statement after having been read his Constitutional rights.

Now obviously each person has different mental abilities. Thatisclear. But| don’'t
think that the officers have an obligation to conduct or to have conducted a
psychiatric examination prior totaking someone’ sstatement. That’ snot the purpose
of the Fifth Amendment. Now certainly someone with mentd disabilities it might
affect what they understood about it, but again it’s the duty of the officersto advise
those people, each individual defendant before they ask them questions and before
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they take a statement. And the Court is satisfied that Officer Davenport did exactly
as hetestified.

And therefore the Motion to Suppress the statements is respectfully overruled.

Theappellant conteststheruling of thetrial court asserting that he could not have knowingly
and intelligently waived his Miranda rights because of hisimpaired mental ability. Furthermore,
the appellant arguesthat, regardless of itsadmissibility, the statement procured by Agent Davenport
isunreliabl e (1) due to A gent Davenport’s “misleading statements’ of the evidence resulting in a
confession obtained by deception and (2) because the statement was transcribed in a careless and
incompl ete manner.

Prior to custodial questioning, law enforcement officials must wam a suspect of hisright to
remain silent, his right to assistance of counsel during interrogation, and the consequences of
waiving those rights. See Arizona v. Miranda, 384 U.S. 436, 467-73, 86 S.Ct. 1602, 1624-27
(1966). Toestablishavalidwaiver of these Mirandarights, the State must prove by apreponderance
of theevidencethat aMirandawarning was given and that the defendant understood hisrights. State
v. Bush, 942 SW.2d 489, 500 (Tenn.), cert. denied, 522 U.S. 953, 118 S.Ct. 376 (1997). To be
constitutional, a waiver must be made with a “requisite level of comprehension,” such that an
individual has “a full awareness of both the nature of the right being abandoned and the
consequences of thedecision to abandonit.” Moranv. Burbine, 475 U.S. 412, 421, 106 S.Ct. 1135,
1141 (1986); Statev. Stephenson, 878 SW.2d 530, 544-45 (Tenn. 1994) (citing Farev. Michad C.,
442 U.S. 707, 99 S.Ct. 2560 (1979); North Carolinav. Butler, 441 U.S. 369, 374-75, 99 S.Ct. 1755
(1979)). In determining whether a defendant understood his rights, a court must consider the
totality of the circumstances, including the defendant’s experience, education, background,
intelligence or capacity to understand the warnings and the meaning of awaiver. See generally
Bush, 942 SW.2d at 500.

In reviewing the denial of a motion to suppress, this court looks to the facts adduced at the
suppression hearing which are most favorable to the State as the prevailing party. State v. Daniel,
12 SW.3d 420, 423 (Tenn. 2000) (quoting State v. Odom, 928 S.W.2d 18, 23 (Tenn. 1996)). In
considering the evidence presented at the hearing, this court extends great deference to the
fact-finding of the suppression hearing judgewi threspect toweighing credi bil ity, determining facts,
and resolving conflicts in the evidence. Daniel, 12 SW.3d at 423. Indeed, these findings will be
upheld unless the evidence preponderates otherwise. 1d. Although deference is given to the trial
court'sfindingsof fact, thiscourt conductsitsown appraisal of the constitutional questionspresented
by reviewing the law and applying it to the specific facts of the particular case. Id. (citing Statev.
Y eargan, 958 SW.2d 626, 629 (Tenn.1997); Bearev. Tennessee Dept. of Revenue, 858 S.W.2d 906,
907 (Tenn. 1993)).

From our review of the record, we cannot concludethat the evidence preponderates agai nst
thetrial court’ sdetermination that the appellant’ swaiver was voluntary. Agent Davenport testified
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that the appellant appeared to undergand hisMiranda rights and the waiver; the appellant testified
tothe contrary. Thetrial court resolved the credibility issue against the appel lant. M oreover, despite
testimony of the appellant’ silliteracy, mental disability, and educaional background; these factors
do not, in and of themsd ves, render the appd lant’s statement involuntary. See Statev. Perry, 13
S.W.3d 724, 738 (Tenn. Crim. App.), perm. to appeal denied, (Tenn. 1999) (citing Statev. Bell, 690
S.W.2d 879, 882 (Tenn. Crim. App. 1985); Statev. Greer, 749 S\W.2d 484, 485 (Tenn. Crim. App.
1988); Statev. Kelley, 683 S.W.2d 1, 6 (Tenn. Crim. App. 1984). Rather, they constitutefactorsfor
the trial court to consider in evaluati ng the total ity of the circumstances. In the present case, the
appellant never indicated that he could not read or write, Agent Davenport reviewed the transcribed
statement with the appellant, the appellant was given the opportunity to review the statement and
make any corrections, and he signed the statement. Moreover, the appellant explained the fallacy
of hisinitial statement by stating his concern with violating conditions of his probation. The
appellant’ s actions indicate that he understood that he was involved in an adversarial process and
that if he had something to hide, he could protect himself by not speaking. Although therecord does
not show the full extent of the appellant’ s cognitive abilities, it does show that the appellant had the
kind of concrete understanding of his rights necessary for an intelligent and voluntary waiver. The
trial court made a common sense ruling based on a preponderance of credible evidence that the
appellant knowingly and intelligently waived his rights to remain silent and to the assistance of
counsel. Thelaw does not require more.

The appellant also asserts that his statements should not have been admitted because they
were obtained by deceptive interrogation tactics. Specifically, he contends that Agent Davenport
induced him into making incul patory statements by misleading him regarding the evidence against
him. Agent Davenpart testified that, during the interrogation, he informed the appellant that
“Maelon Woods had positivelyidentified himas being in town on Saturday.” Hethencontinued to
“lgy] out some scenarios of what ifs, what if you had been seen going upstairs, . . . what if your
fingerprints gopear inthat room . . .,” “[w]hat if we find your semen in that gpartment, what if we
find your hair in that apartment.” Agent Davenport finally informed the appellant that he did not
believe him. At this point, the appellant hung his head down and confessed.

In additionto being knowing, the*“ relinquishment of the right must be voluntaryin the sense
that it isthe product of afree and deliberate choice rather than the product of intimidation, coercion,
or deception.” Stephenson, 878 S.\W.2d at 544-45; Perry, 13 S.\W.3d at 738. Agent Davenport’s
hypothetical statements did not amount to deceptive, coercive, or intimidating tactics and did not
induce the appellant to relinquish his Miranda rights. First, the appellant voluntarily waived his
Miranda rights prior to being presented with the factual scenarios presented by Agent Davenport.
Thus, the statements had no effect on the appellant’s waiver. Moreover, the hypotheticals were
based upon physical evidence found at the crime scene and were not merely “in the imagination of
theinterrogator.” See Statev. Howard, 617 S.\W.2d 656, 659 (Tenn. Crim. App. 1981). Thisissue
is without merit.

Finaly, the appellant asserts that the statement is incomplete in that it was “not fully
memorialized at thetimeit wasteken” and “becauseitsunreliability isobviousonitsface.” Again,
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the appellant orally provided a statement to Agent Davenport. Davenport reduced the statement to
writing, read “verbatim” the statement to the appellant and provided the appellant the opportunity
to review and make correctionsto the statement. The appellant signed thefirst and second pages of
the statement, initial ed the begi nning and ending of thewriting on eachpage, initialedthe corrections
within the statement, and signed the end of the statement. Thus, the appellant acquiesced in the
accuracy of the statement and adopted it as his own statement by signing each page. See generally
Peoplev. Ventura, 673 N.Y.S.2d 106, 107 (N.Y. App. Div. 1998). Thisissue iswithout merit.

II. Brady Violation

The appellant’ strial commenced on December 8, 1998, twenty-onemonths after his arrest.
On December 3, 1998, defense counsel was “provided with a quantity of information out of Agent
Davenport’sinvestigation file. . . .” Included in this information was the statement of Jack Hill ®
Mr. Hill indicated that he had seen the victim in his business after the time the State alleged he was
killed by the appellant. The State responded that all reports resulting from theinvestigation fromthe
crime scene were reported to defense counsel as soon asthey received the reports. Indeed, defense
counsel was provided theinformation fivedaysprior totrial at the same timethe prosecutor’ s office
became aware of the material. The issue was brought to the court’s attention and an instanter
subpoenaissued for Jack Hill. Jack Hill testified that he saw the victim in the Woodlawn Café at
6:00 p.m. on Saturday, March 15. The appellant concedes that thistestimony “negat[ed] prejudice
to the appellant’s case.”

In Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963), the Supreme Court held that the
prosecution has a duty to furnish the defendant with exculpatory evidence relating either to the
defendant’ s guilt or innocence or to the potential punishment that may beimposed. To establisha
Brady violation, the appellant must show by apreponderance of the evidencethree essential elements
whichinclude (1) the suppression of theinformation by the State; (2) the evidence was favorable to
the defendant; and (3) the evidence was material. See State v. Edgin, 902 S.W.2d 387, 389-390
(Tenn.), asamended onreh’ g, (1995). Inthe present case, thealleged Brady material was disclosed
to defense counsel prior totrial. Thus, thefirst prerequisiteisnot satisfied. Additionally, wewould
be constrained to conclude that theinformation was @ther exculpatory or material. Thewitness
statement placed the victimat abusiness after the alleged time of hismurder. Thetimeof deathwas
not a critical issue in the State’s prosecution as the appellant did not rely upon an aibi defense.
Moreover, the statement does not absolve the appellant’ s liability for themurder. Thus, wefail to
find aviolation of Brady.

Although the appellant, in essence, admitsthat no constitutional violation occurred, he* urges
thisCourt toreaffirm the State’ sobligation to provide excul patory information in atimely fashion.”

6 . . . . .
Prior to the commencement of trial, defense counsel requested a continuance in order to competently review
and invedigate thismaterid. Thismotion wasdenied.
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“Tardy disclosure of Brady material isgenerally not reversible error unlessthe defendant can show
that hewasdenied afair trial.” United Statev. Gordon, 844 F.2d 1397 (9" Cir. 1988); United States
v. Shelton, 588 F.2d 1242 (9™ Cir. 1978), cert. denied, 442 U.S. 909, 99 S.Ct. 2822 (1979). A delay
indisclosi ng Brady material requiresreversal onlyif “thelateness of the disclosure 0 prejudiced the
defendant’s preparation or presentation of his defense that he was prevented from receiving his
constitutionally guaranteed fair trial.” Shelton, 588 F.2d at 1247. In the present case, defense
counsel received theinformation five days prior to trial. Thetria court wasmade aware of defense
counsel’ s concerns and issued an instanter subpoena for the witness. The witness testified at trial
consistent with his prior statement. Accordingly, even if we wereto find the statement excul patory
and material, we conclude that the lateness of the disclosure did not prejudice the appellant’s
preparation of his defense. Thisissue iswithout merit.

[11. Sufficiency of the Evidence

The appellant next complains that the evidence introduced at trial is insufficient to support
his conviction for the second degree murder of Mark Goins. Specifically, he contends that (1) the
Statefailed to provethe essential elements of second degree murder and (2) the State failed to prove
the identity of the perpetrator beyond areasonable douk.

Tennessee Rule of Appellate Procedure 13(e) provides that findings of guilt "shall be set
aside if the evidence is insufficient to support the finding by the trier of fact of guilt beyond a
reasonabledoubt.” Seealso Jackson v. Virginia, 443 U.S. 307, 317, 99 S.Ct. 2781, 2789 (1979).
The jury conviction removes the presumption of innocence from the defendant and replaces it with
oneof guilt; thus, on appeal, aconvicted defendant hasthe burden of demonstrating that the evidence
Isinsufficient. Statev. Tuggle 639 S.W.2d 913, 914 (Tenn.1982). Moreover, the State is entitled
to the strongest legitimate view of the evidence and all reasonable or legitimate inferences which
may be drawn therefrom. Statev. Harris 839 S.\W.2d 54, 75 (Tenn.1992), cert. denied, 507 U.S.
954, 113 S.Ct. 1368 (1993). This court may not reweigh or reevaluate the evidence. State v.
Cabbage, 571 SW.2d 832, 835 (Tenn.1978). These principles are applicable to findings of guilt
predicated upon direct evidence, circumstartial evidence, or a combination of bath direct and
circumstantial evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App.1990).

The appellant asserts that none of the physical evidence collected at the crime scene
identified him as the perpetrator. Additionally, he contends that the State failed to produce an
eyewitnesswho could conclusively identify the gopellant asthelong-haired individua accompanying
the victim to the abandoned apartment on the date of the murder. Essentialy, he argues that the
evidence adduced during trial is contrary to the appellant’ s confession dated March 22, 1997. The
identity of the defendant as the perpetrator is certainly an indispensable element of any crime. The
evidence offered to prove identity, however, can be either direct or circumstantial. State v.
Thompson, 519 S.W.2d 789, 793 (Tenn.1975); Statev. Shelley, 628 S.W.2d 436, 438 (Tenn. Crim.
App.1981). Indeed, in the case sub judice, identity was proved not only circumstantially, but also
most directly by the appellant’ s confession, which left very littleto speculation. See Montsv. State,
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379 SW.2d 34, 40 (Tenn. 1964) (confession is direct evidence of guilt). Thus, the evidence
establishing the appellant as the perpetrator of the murder is more than sufficient.

Findly, in order to obtain a conviction for second degree murder, the State is required to
prove that the appellant caused the knowing killing of another. See Tenn. Code Ann. §
39-13-210(a)(1). "A person actsknowingly with respect to aresult of the person's conduct when the
person is aware that the conduct is reasonably certain to cause the result.” Tenn. Code Ann. 8§
39-11-302(b) (1997). In his confession, the appellant related, “1 took the knife out and started
stabbing him. | don’t know how many times| stabbed him. . . . When | stabbed him he jerked. He
tried to hold on to me and | stabbed him again.” This proof is sufficient for arational trier of fact
to conclude that the appellant was consciously aware of the nature of his conduct and that the
conduct was reasonably certain to cause death. Accordingly, we find the evidence more than
sufficient to support his conviction for second degree murder. Thisissue iswithout merit.

V. Failureto Instruct Jury asto Defenses of Justification and Necessity

The appellant contends that the trial court erred by refusing to instruct the jury asto the
defenses of self-defense and the defenseof necessity. Attrial, the appellant requested that the court
charge the jury on these defenses. The court denied the appellant's requests, finding that there was
no proof offered to raise self-defense or necessity as legitimate defenses in this case.

Every defendant hasthe right to have every issue of fact raised by the evidence and material
to hisor her defense submitted to the jury on proper instructions. Tenn. Code Ann. § 39-11-203(c)
(1997); Tenn. Code Ann. § 39-11-204(d) (1997); see also State v. Jones, 889 S.W.2d 225, 229
(Tenn. Crim. App.), perm. to appeal denied, (Tenn.1994). "[T]o determine whether a statutory
defenseisfairlyraised by the proof so asto requireits submission to thejury, acourt must, in effect,
consider the evidencein the light most favorable to the defendant, including drawing dl reasonable
inferences flowing from that evidence." State v. Bult, 989 S.W.2d 730, 733 (Tenn. Crim. App.
1998), perm. to appeal denied, (Tenn. 1999) (citing Statev. Shropshire, 874 S.W.2d 634, 639 (Tenn.
Crim. App.1993)).

In order to establish aclaim of self-defense, adefendant must show that the danger of death
or serious bodily harm wasimminent and impending, manifested by somewords or overt actsat the
timeclearly indicativeof a present purposeto doinjury.” Tenn. Code Ann. §39-11-611 (1997). See
also Statev. lvy, 868 SW.2d 724, 727 (Tenn. Crim. App.1993). Similarly, to establish aclaim of
necessty, a defendant must show that he reasonably believed his conduct necessay to avoid

7Our current criminal code treats "self-defense" asjustification for conduct that otherwise would constitute an
offense. Thus, the actor's conduct is "justified" or thought to be right. See MODEL PENAL CODE § 3.01.

-11-



imminent harm and where the harm sought to be avoidedis clearly greater than the harm caused by
the criminal act. See Tenn. Code Ann. § 39-11-609 (1997); Sentencing Commission Comments,
Tenn. Code Ann. § 39-11-6009.

The evidence in the present case does not raise an inference requiring an instruction on
self-defense. Thereis no proof that the appellant believed there was the danger of imminent death
or serious bodily injury based upon the victim’'s actions of sexual assault upon the appdlant.
Moreover, we conclude that the defense of necessity was not fairly raised. The appellant’s
confession dispelsany finding that the appellant believed that he was threatened by imminent harm.
Moreover, we would only find rare occasions, of which this is not, where the harm sought to be
avoided, i.e., asexua assault, is greater than the harm caused by the criminal act,i.e., death. Thus,
therewas no error in thetrial court's refusal to give such acharge.

V. Lesser Included Offense

The appellant additionally complainsthat thetrial court’ srefusal to instruct thejury astothe
lesser included offense of criminally negligent homicide constituted reversible error.  Under
Tennessee law, the tria court has the statutory duty to charge the jury asto the law of each offense
“included” in an indictment. See Statev. Burns, 6 SW.3d 453, 464 (Tenn. 1999) (citing Tenn.
CodeAnn. 840-18-110(1997)). Thus, thefocusbecomeswhat offensesarelesser included offenses
of the offensecharged in the indictment. Our supreme court has provided the following definition
of alesser included offense:

An offense is alesser included offense:

(@) if all of its statutory elements are included within the statutory
elements of the offense charged; or

(b) it failsto meet the definition in part () only in the respect tha it
contains a statutory element or elements establishing

(1) a different mentd date indicating a lesser kind of cul pability;
and/or

(2) alessserious harm or risk of harm to the same person, property,
or public interest; or

(c) it consists of . . . facilitation of the offense charged . . . ; an
attempt to commit the offense charged . . .solicitation to commit the
offense charged.

Burns, 6 S.W.3d at 466-467.
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Criminally negligent homiddeis defined as “criminally negligent conduct which resultsin
death.” Tenn. Code Ann. § 39-13-212(a) (1997). Second degree murder is a knowing killing of
another. Tenn. Code Ann. § 39-13-210. Our crimina code defines the mens rea of criminal
negligence as occurring if a person acts intentiondly, knowingly, or recklesdy. Tenn. Code Ann.
§ 39-11-301(8)(2) (1997). Therefore, “an offense that requires tha the accused act knowingy
necessarily includes offenses in which the accused’ s mental state was one of criminal negligence.”
See Statev. Lynn, 924 SW.2d 892, 899 (Tenn. 1996). Accordingly, criminally negligent homicide
isalesser included offense of second degree murder under part (a) of the Burnstest. See generally
State v. Jumbo Kuri, No. M1999-00638-CCA-R3-CD (Tenn. Crim. App. a Nashville, May 25,
2000)(criminally negligent homiade lesser included offense of second degree murder); State v.
Vincent C. Sims, No. W1998-00634-CCA-R3-DD (Tenn. Crim. App. at Jackson, Mar. 14, 2000)
(criminally negligent homidde lesser included offense of second degree murder). This
determination, however, isnot conclusivethat the evidencejustifiesajury instruction on suchlesser
offense.

First, the trial court mug determine whether any evidence exists that reasonable
minds could accept asto the lesser-included offense. In making this determination,
the trial court must view the evidence liberally in the light most favorable to the
existence of the lesser-induded offense without making any judgments on the
credibility of such evidence. Second, thetrial court must determineif the evidence,
viewed in this light, is legally sufficient to support a conviction for the lesser
included offense.

Burns, 6 S\W.3d at 469.
Under Tennessee law, “criminal negligence’

refers to a person who acts with crimina negligence with respect to the
circumstances surrounding the person’s conduct or the result of that conduct when
the person ought to be aware of a substantial and unjustifiable risk that the
circumstances exist or the result will occur. The risk must be of such a nature and
degree that the failure to perceive it constitutes a gross deviation from the standard
of care that an ordinary person would exercise under all circumstances as viewed
from the accusad person’s standpoint.

Tenn. Code Ann. 8 39-11-106(a)(4) (1997). The focusinacrimina negligence prosecution isthe
failureto perceive the risk created by the defendant’ s conduct. See generally Lewisv. State 529
S.W.2d 550, 553 (Tex. Crim. App. 1975). Indeed, the offense of criminally negligent homicide
involves three elements: (1) the defendant’ s creation of a substantial and unjustifiable risk that the
death of another person would occur; (2) the defendant failed to perceive such substantial and
unjustifiablerisk; and (3) the defendant’ sfailureto perceivetherisk was so negligent asto constitute
inlaw agrossdeviation from the standard of carethat areasonableperson would observeinthe same
situation. The distinction between criminal negligence and the mental states of intent, knowledge,
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and reckless, is that the latter involve an awareness of the harm which will (or in some degree
probably will) result from the person’ s acts, whereas negligence involvesthe failure to beaware of
probableresultsin asituation in which the person has alegal duty of awareness. Inthe present case,
the proof, inthelight most favorableto the existence of the lesser-included offense, revealsthat the
appellant woke up to find the disrobed victim on top of him performing fellatio. The appellant
admitted that he “lostit,” took his“knife out and started stabbing him.” It isclear from the facts of
this case that the appélant created the risk of death, thereby satisfying element (1); however, it is
equally clear that, in reference to the second element, the action of the gopellant stabbingthe victim
inthethroat demonstrates that the appel lant perceived the risk but al soshowsthat he was awarethat
his conduct was reasonably certain to cause the death of the victim. Thus, contrary to the
appellant’ s contention, we conclude that the trial court did not err in not submitting an instruction
to the jury upon the offense of criminally negligent homidde. Thisissue iswithout merit.

VI. Sentencing

In his final challenge, the appedlant avers that the trial court improperly considered and
applied statutory enhancing factorsand failed to apply statutory mitigating factorsinsentencing him
to serve asentence of twenty-three yearsin the Department of Correction. He contendsthat thetrial
court’s application of enhancement factor (4), the victim was particularly vulnerable, Tenn. Code
Ann. 840-35-114(4) (1997), isunsupported by therecord and that application of enhancement factor
(9), use of deadly wegpon during commisson of the offense Tenn. Code Ann. § 40-35-114(9), is
erroneous. Moreover, he contends that the trial court failed to properly consider and weigh in
mitigation factors which should have resulted in a lesser sentence. Specifically, the appellant
submits that the court failed to consider the followi ng mitigati ng factors: (2) the appellant acted
under strong provocdaion and (3) substantial grounds exist tending to excuse or justify the
defendant’s criminal conduct though failing to establish a defense. See Tenn. Code Ann. §
40-35-113 (2); -113(3) (1997).

Review, by thiscourt, of the length, range, or manner of service of asentenceisde novo with
a presumption that the determination made by the trial court is correct. Tenn. Code Ann. §
40-35-401(d) (1997). Seealso Statev. Ashby, 823 S.W.2d 166, 169 (Tenn.1991). Thus, thiscourt
may only modify a sentence if the sentence is excessive or the manner of serviceisinappropriate.
Statev. Russell, 773 SW.2d 913, 915 (Tenn.1989). Moreover, on appeal, the appellant bears the
burden of showing that the sentence imposed was improper. Sentencing Commission Comments,
Tenn. Code Ann. § 40-35-401(d).

At the sentencing hearing, LisaReed, the victim’ ssister, testified that her brother was more
like a son to her. After their mother died, Ms. Reed was given the responsibility of raising her
brother who had been mentally handicapped frombirth. Shetestified that the twenty-seven year old
victim “was like a little kid. He never hurt nobody. He thought everybody loved him . .. He
thought nobody would ever hurt him. And he done anything for anybody that he could.”
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Christine O’ Déell testified that she isthe appellant’ s older sister. She stated that there were
seven children in the family. Sheexplained that the appellant “wasn’t like the rest of the kids. He
couldn’t. .. cope.” Hewasunableto attend public school and eventually was sent to Daniel Arthur
Rehabilitation School for mentally retarded and handicapped kids. She added that he never learned
to read and write very well. Unable to secureemployment, the appellant performs mostly odd jobs,
Ms. O’ Dell described the appellant as “ajack of all trades and the master of none.” She further
admitted that the appellant liked to drink alcohol and had been convicted of DUI.

In arriving at its sentencing determination, thetrial court made the following findings:

... [T]he Court does find that because of his peculiar situation, because of his
handicap that hewas an especially vul nerablevictim. Now obviously you do not have
to be vulnerableto bekilled. .. .if avictimis particularly vulnerable. They don’t
want these people, these typesof people hurt and so they very reasonably makethat
an Enhancement factor and the Court so finds.

And certainly the Court does find that the defendant by the statement that was
attributed to him did use a deadly weapon, to-wit a knife.

The Court in looking at the suggested mitigating factors . . . And the Court does
reject that any alleged acts of the victim constituted strong provocation. The Court
findsthat thereisno strong provocationin thiscase, especiallylooking at the number
of wounds and the manner of the crime itself certainly does not indicate strong
provocation caused by any act of thevictim. Thereisnojustification for thistype of
criminal conduct. . . .

Now, certainly helike the victim hashad some mental problemsand the Court does
take that into consideration. Heisobviously, heisn't at a hundred percent. He has
some problems communicating and the Court takesthat into consideration in talking
about that he does suffer somewhat from a mental problem. And I’ve recognized
that. . ..

Starting in the mid-range as required by the statute and having weighed all of the
enhancement factors and | certainly | do think, especially the vulnerability of the
victimisan overriding factor inthiscase. Thisyoungmanwasas| say astreet child
in so many words and | think it was especially easy to take advantage of this
situation. | don’t know what happened up there, | don’t know that we will ever know
other than someone got tragicaly killed. . . .

And taking into consideration that the defendant does have somelimitationsthe court
thi nks that the gppropriate sentence istwenty-three years in the State penitenti ary.
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A. Enhancement Factors

The trial court found two enhancement factors applicalde: (4) the victim was particularly
vulnerable and (9) the defendant possessed a deadly weapon during the commission of the crime.
Tenn. Code Ann. § 40-35-114(4), -114(9). Theuse of a deadly weapon is not an element of the
offense of second degree murder. See Tenn. Code Ann. § 39-13-210. This court has ruled that
enhancing a murder sentence for the use of a deadly weapon is permissible. State v. Butler, 900
S.W.2d 305, 313 (Tenn. Crim. App.1994). The court properly applied factor (9).

Our supreme court has provided guidance in assessing whether the State had met its burden
in establishing the vulnerability of the victim. Specifically, the reviewing court should consider
whether evidence in the record with regard to the victim’'s age or physical or mental attributes
demonstrated an inability to resist the crime, summon help, or testify at alater date. Statev. Poole,
945 SW.2d 93, 96 (Tenn. 1997) (quoting State v. Adams 864 SW.2d 31, 35 (Tenn. 1993)
(emphasi sadded; citationsomitted)); seealso Statev. Kissinger, 922 S\W.2d 482, 487 (Tenn. 1996).
The evidence need not be extensive; nonethel ess, the Statemust prove the factor is applicable. 1d.
Moreover, the court must consider the nature of the offense and the manner in which it was
committed. Id. In other words, an offense may be committed in such a manner as to make the
victim’'svulnerabilityirrelevant. 1d. See, e.q., Butler, 900 S.W.2d at 305 (defendant shot and killed
elderly woman; held, although victim had physical disability and walked with a cane, State failed
to show victim’ s vulnerability because no victim could have resisted the offense committed in that
manner). In short, the court must consider all of the facts and circumstances of the offense in
determining whether the particular vulnerability factor is appropriate for the offense. Poole, 945
Sw.2d at 97.

In the present case, the State presented testimony that the victim was mentally handicapped.
Hissister/guardian testified that thevictim thought everyone loved him and that nobody would hurt
him. Although the victim was twenty-seven years old, his sister regarded him as achild. We
acknowledge the victim’s menta impairment and his naivety. However, under the guidance
provided by our supreme court, we cannot conclude that Mark Goins' mental impairment was a
factor in hisvictimization in thiscase. Rather, the proof showsthat it was the victim who led the
appellant, also mentally impaired, to the apartment and it was the victim who disrobed and initiated
sexua contact with the appellant. Based upon the victim’s active participation in the events prior
to his death, we areunable to conclude that the victim’smental disability made him particularly
vulnerable to the offense committed. Accordingly, we find application of enhancement factor (4)
iserror.

B. Mitigating factors
The appellant argues that (2) he acted under strong provocation and (3) his conduct is
justified although failing to establish a defense. Tenn. Code Ann. § 40-35-113(2); -113(3). He

asserts that these factors are apparent from the proof developed at trial. We agree with the trial
court’ s finding that the appellant’ s conduct was not justified as provided by mitigating factor (3).
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With reference to the assertion of factor (2), provocation, the facts reveal that the appellant
accompanied the victim to an abandoned apartment. The appellant, who had been drinking earlier
that day, “passed out” on abed. When heawoke, the victim had “ my britches down and unzipped”
and was naked on top of him performing fellatio. At thispoint, the appdlant punched thevictimin
theface, reachedfor hisknife and stabbed the unarmed victim threetimesin the neck. The appellant
stated that he “just wanted him to get the hell away fromme. . ..” The medical examiner’s report
confirms that the victim was involved in “some sexual activity” at or near thetime of the victim’s
death.” Upon de novo review, we find that the evidence preponderates against the trial court’s
finding that provocation, for sentencing purposes, washot established. BLAck’sLAw DiCTIONARY
defines provocation as “conduct or actions on the part of one person towards another as tend to
arouse rage, resentment, or fury in the later against theformer, and thereby causehim to do some
illegal act against or in relation to the person offering the provocation . . . There must be a state of
passion without time to cool placi ng defendant beyond control of hisreason. . ..” BLACK’sLAw
DicTiOoNARY 1103 (19906™ ed.). Wefind that the facts of this casefit thisdefinition of provocation
and, although not excusing culpability for the senseless homicide, nonetheless, provides the
motivation for the appdlant’s conduct. Accordingly, the court erred by failing to apply mitigating
factor (2).

C. Weighing of Enhancement and Mitigating Factors

When there are enhancement factors and mitigating factors, the trial court, for a class A
fel ony, must start at the midpoint in the range, enhancethe sentence within the range as gopropriate
for the enhancement factors, and then reduce the sentence within the range as gppropriate for the
mitigating factors. Tenn. Code Ann. § 40-35-210(c), (e) (1997). For arangel standard offender
convicted of second degree murder, the sentencing range isfifteen to twenty-five years® SeeTenn.
Code Ann. § 39-13-210; Tenn. Code Ann. 8§ 40-35-112(a)(1) (1997). Because the appellant was
convicted of a Class A felony, the starting point for sentencing purposes is twenty years, which is
themidpoint intherange. Tenn. Code Ann. § 40-35-210(c). Thetrial courtimposed atwenty-three
year sentence. However, we have concluded that application of enhancement factor (4) was error.
One enhancement factor, use of a deadly weapon, and two mitigating factors, appellant’s mental
condition and provocation,’ remain. Inview of our finding that thetrial court misapplied enhancing
factor (4) and failed to apply mitigating factor (2), modification of the twenty-three year sentence
is necessary. Upon de novo review, after weighing the remaining enhancement factor and the
statutory mitigators, we conclude that a sentence of eighteen yearsisjustified.

8The trial court sentenced the appellantasarange | standard offender. We notethat thecourt set the appellant's
release eligibility date at 100% pursuant to Tenn. Code Ann. § 40-35-501(i)(1) and (2) (1997).

gIt isunclear from thetrial court’ sfindingsasto whichmitigating factor issupported by hisstatement that the
appellant suffersfrom*“amental problem.” Notwithstanding, we believe thatthisfinding is supported by the record and
requires mitigation consideration under Tenn. Code Ann. § 40-35-113(8).
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After review of the record, we affirm the appellant’ s conviction for second degree murder.
However, upon de novo review of the appellant’s sentence, we modify the sentence imposed by the
trial court from twenty-three years to eighteen years to be served in the Department of Correction.
This case is remanded to thetria court for entry of an order modifying the sentence in the manner

consistent with this opinion.

DAVID G. HAYES, JUDGE
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